










With respect to Respondents' claim for material representation, the only 

statement they have identified is a statement in the seller's disclosure executed by 

Defendant Bender that it had no knowledge of any leases encumbering the Subject 

Property. While the statement was made by Defendant Bender, not Movants, 

Respondents nevertheless contend that Movants should be bound by the statement 

because the affidavit was prepared at the instruction of G. Gojcaj. However, in addition 

to failing to cite to any evidence establishing that G. Gojcaj played a role in drafting the 

seller's affidavit, Respondents' false misrepresentation claim against Movants fails as a 

matter of law because in order to prevail a claim for fraudulent misrepresentation, a 

plaintiff must prove, inter a/ia, that "the defendant made a false a false representation 

of material fact." Alfieri v Bertorelli, 295 Mich App 189; 813 NW2d 772 (2012). In this 

case, the statement at issue was made by Defendant Bender, not Movants. 

Consequently, Respondents' claim for fraudulent misrepresentation against Movants 

must be dismissed. 

With regards to Respondents' claim for silent fraud, Respondents contend that 

Movants failed to advise R. Gojcaj of the Revised Lease before he chose to close the 

Purchase Agreement. Silent fraud is essentially the same as ordinary fraud except that 

it occurs where a defendant, rather than making a material misrepresentation, 

suppresses a material fact that he has a legal obligation to disclose. Barclae v Zarb, 

300 Mich App 455; 834 NW2d 100 (2013). In this case, Respondents contend that 

Movants had a legal obligation to disclose the Revised Lease before Respondents 

closed the Purchase Agreement. However, Respondents have failed to provide the 

Court with any authority supporting their contention that a tenant has a duty to disclose 
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their lease to a prospective purchaser of the landlord's interest. Consequently, 

Respondents have failed to properly support their position. See People v Mackle, 241 

Mich App 583, 604 n 4; 617 NW2d 339 (2000)("A party may not merely state a position 

and then leave it to the Court to rationalize and discover the basis for the claim, nor may 

he leave it to the Court to search for authority to sustain or reject his position.") As a 

result, Movants' motion for summary disposition of Respondents' silent fraud claim must 

be granted. 

In addition, Respondents' fraud claims fail because their reliance on Movants' 

silence/actions was not reasonable. "A party's reliance on a misrepresentation in fraud 

actions must be reasonable." Bergen v Baker, 264 Mich App 376, 389; 691 NW2d 770 

(2004). Further, "[t]here can be no fraud where a person has the means to determine 

that a representation is not true." Nieves v Bel/ Indus., Inc 204 Mich App 459, 464; 517 

NW2d 235 (1994). In this case, R. Gojcaj conceded that he did not make any 

independent efforts to determine whether there were any leases or other encumbrances 

on the Subject Property prior to closing the Purchase Agreement. Moreover, 

Respondents appear to concede that they could have discovered the Revised Lease 

had they made any effort to do so. Consequently, the Court is convinced that 

Respondents had the means to discover that the Revised Lease existed, which, in 

addition to the reasons set forth above, bars their fraud claims and entitles Movants to 

summary disposition. 

Next, Movants contend they are entitled to summary disposition of Respondents' 

trespass claim and request for equitable relief because they are without foundation and 

meritless. Respondents have not responded to this portion of Movants' motion. 
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Consequently, Respondents appear to concede that Movants' are entitled to summary 

disposition of the trepass claim and request for equitable relief. 

In addition, Movants contend that they are entitled to summary disposition of 

Respondents' conspiracy and concert of action claims because both of those claims fail 

without an underlying tort. Indeed, concert of action and conspiracy claims fail without 

an underlying tort. Cousineau v Ford Motor Co, 140 Mich App 19, 37; 363 NW2d 721 

(1985). For the reasons discussed above, Movants are entitled to summary disposition 

of Respondents' underlying claims against them. Consequently, Movants are also 

entitled to summary disposition of Respondents' concert of action and conspiracy 

claims. 

Lastly, Movants request that the Court grant them summary disposition of their 

tortious interference claim against Respondents. The elements of tortious interference 

with a contract are (1) the existence of a contract, (2) a breach of the contract, and (3) 

an unjustified instigation of the breach by the defendant. The elements of tortious 

interference with a business relationship or expectancy are (1) the existence of a valid 

business relationship or expectancy that is not necessarily predicated on an enforceable 

contract, (2) knowledge of the relationship or expectancy on the part of the defendant 

interferer, (3) an intentional interference by the defendant inducing or causing a breach 

or termination of the relationship or expectancy, and (4) resulting damage to the party 

whose relationship or expectancy was disrupted. 

Movants' tortious interference claims are based on M. Gojcaj's alleged refusal to 

leave the Subject Property after being asked to do so by G. Gojcaj. However, Movants 

have failed to cite to any evidence that any of the elements of their claim have been 
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satisfied. Consequently, the Court is convinced that Movants' have failed to satisfy their 

burden in requesting summary disposition of their tortious interference claim. As a 

result, Movants' motion for summary disposition of their tortious interference claim must 

be denied. 

IV. Conclusion 

Based upon the reasons set forth above, Defendant Gjergj G. Gojcaj and 

Defendant/Counter-Plaintiff Natural 1 Carp's motion for summary disposition is 

GRANTED, IN PART, and DENIED, IN PART. Specifically, Defendant Gjergj G. Gojcaj 

and Defendant/Counter-Plaintiff Natural 1 Carp's request for summary disposition of 

their tortious interference claims is DENIED, and their requests for summary disposition 

of Plaintiff's fraud, silent fraud, concert of action, conspiracy, trespass and request for 

equitable relief are GRANTED. This Opinion and Order does not resolve the last claim 

and does not close the case. See MCR 2.602(A)(3). 

IT IS SO ORDERED. 

Date: .JlJL O 9 20l5 
Hon. Kathryn A. Viviano, Circuit Court Judge 

9 


